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Rationales for Limiting Antitrust In
Health Care

1970’s- early '80’s: Pres&ve professﬁal
sovereignty, supremacy of state and Tederal
regulation u

1980’s: Per se rule inhibj
(Maricopa); staff privileges
quality (peer review and sta

(Patrick v. Burget; HCQIA)
Early '90’s: Consolidafion/JVs necess 'fe) fo ter

Isputes threatened

PO formatlon
Eé action deC|S|ons/

managed care po

competition in managed |care contracfing
Present: Level the p:Zlyan field; counteract ’4-




Legislative/Regulatory Responses

m Health Care Quality Improve
= FTC/DOJ Policy State -
m State Hospital Cooperdtion Laws!
m State laws regulating/ rj‘n naged care
= Physician collective rgé\ining laws
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Grades

Health Care Quality Improvement AcL;
FTC/DOJ Policy Statemengss
State Hospital Cooperatioy) Laws: C-y
State laws reqgulating managed care: C+
Physician collective barg in\t laws: [F

Grade key: Does the oga ge ameliorate market
failure and advance social welfare?®™ee™Peter

Hammer, Medical Antitrust Ref rm: Arfow, /
Coase and the Cha ging/ Structure of|the Fi -
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Antitrust Success stories

/.

. opportunis

l n

Policy Stat

spurious,
tic suits,
e.g. staff 6rivileges
ncouraging
integration

Cﬁrbing cartels

Pharmaadetical
Indﬁlstry cases

FTC/DOJ staff A

Q




Murder on the Orient Express

= Who Is responsible for competiti
failure to curb cost In
care?




Government Enforcement Failures

m Provider Concentration
s Detection
m Lack of Litigation
m Case selection

s Physician Controlled Networks
m Messenger model
m Lack of Criminal enforcement
= Dilution of Efficacy of Policy Statemengs:
m Clinical integration

= Joint ventures/loose affiliations ——
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Other culprits: The Courts

s Mergers and Market definition
s Misuse of Elzinga Hogarty
m Evidentiary treatment of participants tespmony
s Managed care backlash ,\
m Slavish adherence to the /Chicago template

m Ignoring the central proble

Monopsony / \@
m California Dental, Justice| Souter’s IMIGJ prose,

and the evisceratiorny of quick look

-

; Ollgopoly and

/



Culprit 3: Antitrust Doctrine

= Oligopoly/oligopsony
= Antitrust has nothing
s Monopsony

m The Rule of Reason
m “Defendants’ paradise”

m “When everything is relevant, nothlng IS
dispositive” Judge as/kerbr ok, M Fhits/of

Antitrust




One more suspect: The private bar

Understanding and influencing t
world of attorney and«g

m Do policy statements, gpeeches, 7adV|sory
opinions send a sufficient message’>

|
= “Any merger Is wort Gft&mg
m Negotiated rules/negotia Ie conduct

By et




Whither Antitrust?

Concentrated provider markets

= Hospital-physician disputes, e.g. HospjiaislE
physician-sponsored surgicentes@

= Hospital-hospital disputes, e.g. predatory and ex,:lusive contracts

with MCOs raising rivals costs aRd other theories

Vertically integrated entities:/ ,
abuses

Concentrated Managed Care markets

= More “countervailing” physician netw\arks; “clinically’ integrat

hospital networks




The road ahead: a dose of
trustbusting

= Amicus filings
= Revitglj

State enforcengent
= Fed/state cooperation
= Regulatory Reviews
olicy Statements vs.
Guidelines |
=\ Employ new econemic
iterature on market definition,
| tegrati(ﬁfr: health care

Targeted res arch: Redude lag
in Ecopomic literature/A]

doctrine
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